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Introduction

Florida’s Sexual Violence Benchbook is designed to serve as a resource for new and experi-
enced judges who handle cases involving sexual violence. While this benchbook was as current
as possible at the time it was released, laws related to sexual violence change frequently so be
certain to verify references and citations. Citations herein are to the 2010 Florida Statutes and

Rules unless otherwise noted.
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................ l. Introduction to Sexual
Violence Issues

The stakes in sexual violence cases are incredibly high for both defendants and victims.
Defendants face lengthy prison sentences and potentially a lifetime of supervision and the label
of being a sexual offender which can make it very difficult to obtain work and housing. Victims
of sexual violence face injuries and disease, emotional and psychological issues, fear, embarrass-
ment, confusion, and fear of not being believed. Moreover, sexual violence cases often attract
significant attention from the media and the community. As a result, the decisions judges make
in sexual violence cases are among the most difficult and scrutinized decisions they will make
throughout their time on the bench. Procedurally, sexual violence cases are very similar to other
criminal cases, however, it is the differences and the uniquely personal aspects of these cases
that make them difficult for the parties, attorneys, and judges. This benchbook will explore the
various types of sexual violence crimes in Florida as well as related issues such as, stalking, victim
safety, when children are victims or witnesses, confidentiality, public and media involvement,
and sentencing. The goals of this benchbook are to help judges understand the issues pertinent
to presiding over sexual violence cases in Florida, and to help judges ensure their courtrooms
are neutral territories for the presentation of evidence and the administration of justice.

Crimes of a sexual nature call out for justice. It is precisely in situations like these that
the protections and procedures of the justice system must work their best. In recent years,
with the advent and improvement of DNA evidence, we have seen several instances of people
being exonerated after serving lengthy sentences for rape and other crimes of sexual violence.
On December 17, 2009, James Bain was released from a Florida prison after he had served 35
years for the kidnap and rape of a child that DNA evidence proved he did not commit. Even
more recently, on May 5, 2010 Raymond Towler was released from an Ohio prison after he
served nearly 30 years for a rape that DNA evidence showed he did not commit. It is terrible
to think of an innocent person spending years of his life in prison for a crime he truly did not
commit. The heinousness of these types of crimes cries out for justice for the victims, but there
is no justice if innocent people are convicted and the actual perpetrators remain free. That is
why the roll of the judge in establishing a neutral playing field is so important in all criminal
cases and in sexual violence cases particularly.

What about the victims? Another factor that weighs heavily in sexual violence cases is a

host of commonly held beliefs and ideas about rape and sexual violence that are often based
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more on myths than facts. You may ask, why is this kind of information relevant to judges who
are neutral arbiters? The answer is one of fundamental fairness in court proceedings. We take
for granted that it is improper to believe a defendant is guilty simply because he or she has been
accused of a crime. Proper procedures must be followed, competent evidence must be presented,
and credibility of witnesses must be weighed before a verdict can be justly rendered. These are
the basic due process requirements that lead to overall fairness for defendants in criminal cases.
Similarly, if participants in court cases are operating under false beliefs or misinformation on
issues such as victim behaviors and who can and “cannot” commit rape, despite the evidence that
is presented, then how could such cases be considered fair toward the victim? This benchbook
will address the common preconceived notions that parties, law enforcement, attorneys, jurors,
and even judges themselves bring into the courtroom, and reveal how those notions compare

with reality.

How Big is the Problem

You will find a variety of statistics on the prevalence of sexual violence cases, and often
these numbers differ. The reasons for differing figures on the incidence of sexual violence are
due to differing methodologies, differing definitions of sexual violence, differing populations
included in the study, and different time spans for each study. Despite differing statistics, we
know that there is a significant prevalence of sexual violence crimes in America including the
cases that are reported to authorities and those that are never reported.

Rape in America: A Report to the Nation is one of the landmark studies of rape cases.'
Through its definitions, methodology, and survey sample, the Rape in America study estimated
that there are 683,000 “forcible rapes” in America each year.? In this study, “rape was defined
as ‘an event that occurred without the woman’s consent, involved the use of force or threat of
force, and involved sexual penetration of the victim’s vagina, mouth, or rectum.” Women were
asked whether such experiences had occurred anytime during their lifetimes, whether or not
they reported it to police, and whether the attacker was a stranger, family member, boyfriend,
or friend.”

One of the most recent statistical guides is Criminal Victimization in the United States.*
The estimates from this long-term study are based on interviews of between 67,000 and 85,000
people per year since 1996 and the results listed here are for the year 2007. The study estimates

1 Rape in America: A Report to the Nation, National Victim Center (1992)
2 Id. at2

3 1d.

4

Criminal Victimization in the United States, 2007 Statistical Tables, National Crime Victimization Survey, U.S.
Department of Justice, Office of Justice Programs, Bureau of Justice Statistics, www.ojp.usdoj.gov/bjs/ .
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that there were 248,280 rapes/sexual assaults in the United States in 2007.°> Women are far

more likely to be the victims of rape or sexual assault with 236,980 female victims compared

with 11,300 male victims.® Further details from this study will be presented in later sections

of the benchbook.

In Florida, it has been estimated that one out of every nine adult women has been the

victim of a forcible rape sometime in her lifetime.” In the specific realm of criminal law, how-
ever, Florida’s Trial Court Statistical Reference Guide shows that there were 3,369 charges filed

for sexual offenses in fiscal year 2008-2009.% The guide defines sexual offenses as:

Sexual misconduct by certain persons with a person with a disability, Section

393.135(2), Florida Statutes;

Sexual misconduct by certain persons with a patient, Section 394.4593(2), Florida
Statutes;

Sexual misconduct by a psychotherapist with a client, Chapter 491, Florida
Statutes;

Sexual battery, Chapter 794, Florida Statutes (excluding sections 794.0235(5)(a)
and (5)(b));

Lewd or lascivious offenses, Chapter 800, Florida Statutes;

Lewd or lascivious battery, molestation, or exhibition with elderly or disabled

adults, Sections 825.1025(2), (3), and(4), Florida Statutes;
Incest, Chapter 826, Florida Statutes;
Sexual misconduct with a forensic client, Section 916.1075(2), Florida Statutes;

Sexual misconduct by corrections staff with an inmate or supervised offender,

Section 944.35(3)(b), Florida Statutes; and

Sexual misconduct by juvenile justice staff and a juvenile offender, Section 985.701,

Florida Statutes.’

For the 2000-2001 fiscal year, Florida courts reported 4,196 sexual violence charges and the

[e)}

Rape in Florida: A Report to the State. Ruggiero, K. J., & Kilpatrick, D.G. National Violence Against Women
Prevention Research Center, Medical University of South Carolina. (May 15, 2003), www.doh.state.fl.us/Family/svpp/
planning/Rape_in_Florida.pdf .

Florida's Trial Court Statistical Reference Guide, Florida Office of the State Courts Administrator § 4-2 (FY 2008-09)
www.flcourts.org/gen_public/stats/reference_guide08_09.shtml

Id.at § 11-13.
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number of charges for crimes of sexual violence in Florida has generally been gradually falling
since then.' The statistics from the Office of the State Courts Administrator are specifically for
cases in which charges have been filed, so these statistics obviously do not include any acts of
sexual violence that were not reported to law enforcement or that did not result in the filing
of formal charges.

Instances of sexual violence are notoriously under reported. It is estimated that as many
as 84 percent of rape cases are never reported to police."! The Criminal Victimization in the
United States study puts the number of cases not reported to police at 58.4 percent.'” Whether
the difference in these two numbers is due to study methodology, better public information on
sexual violence, or more training for law enforcement officers on sexual violence issues, there is

clearly a significant under reporting of sexual violence offenses.

Types of Offenses

There are many types of crimes that can be considered sexual offenses. While there are some
offenses of a sexual nature that are misdemeanors such as unnatural or lascivious acts,'® exposure
of sexual organs,'* and some offenses of prostitution,” the primary focus of this benchbook
is on the various felony offenses that pertain to non-consensual sexual activity. The following

crimes and statutory sections, pursuant to Florida Statutes (2010), will be addressed:
* Sexual Battery, chapter 794;
* Lewdness; Indecent Exposure, chapter 800;
* Incest, chapter 826;
e Abuse of Children, chapter 827;
*  Obscenity, Child Pornography, Computer Facilitated Offenses, chapter 847;

* Abuse, Neglect, and Exploitation of Elderly Persons and Disabled Adults, chapter
825;

* Stalking, chapter 784;

10 Florida's Trial Court Statistical Reference Guide, Florida Office of the State Courts Administrator § 2-2 (FY 2000-01)
www.flcourts.org/gen_public/stats/bin/reference_guide/2000_01circuitcriminal.pdf.

11 Rape in America, supra at 6.

12 Criminal Victimization in the United States, supra at 96.

13 Section 800.02, Florida Statutes (2010).

14 Section 800.03, Florida Statutes (2010).

15 Sections 796.07(4)(a) and (b), Florida Statutes (2010).
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* Kidnapping, False Imprisonment, Luring or Enticing a Child, and Human Traf-
ficking, chapter 787; and

* Prostitution, chapter 796.

There are additional sections of the Florida statutes that deal with sexual violence offenses,
however, those sections primarily deal with an additional “status” element such as: someone
providing care to persons with disabilities or mental illness, a psychotherapist and a client, an
employee of the Agency for Persons with Disabilities or the Department of Children and
Families and a forensic client, a Department of Corrections employee and an inmate, or a
Department of Juvenile Justice employee and a detained or committed juvenile. In practice,
you will be alerted to these additional types of cases by the charges included in the charging
documents. A point to consider when handling these cases is the likely increase in public
and media attention due to the fact that someone in an official capacity or position of re-
sponsibility has been accused of the offense. The focus of this benchbook, however, is on the
more typical types of sexual violence cases outlined above. Understanding the typical kinds
of sexual violence cases you will encounter will give you the necessary tools to handle any

sexual violence case that comes before you.

Definitions

Each section of the Florida Statues specifically defines the terminology necessary to
understand the statute and should be consulted as necessary. The following list of terms and
definitions includes those that will be used frequently throughout this benchbook.

Child Pornography - means any image depicting a minor engaged in sexual conduct. §
847.001(3), Fla. Stat. (2010).

Coercion - means the use of exploitation, bribes, threats of force, or intimidation to gain
cooperation or compliance. § 800.04(1)(c), Fla. Stat. (2010).

Consent - means intelligent, knowing, and voluntary consent and does not include coerced
submission. “Consent” shall not be deemed or construed to mean the failure by the alleged

victim to offer physical resistance to the offender. § 794.011(1)(a), Fla. Stat. (2010).

Human Trafficking - means transporting, soliciting, recruiting, harboring, providing, or obtain-
ing another person for transport. § 787.06(2)(c), Fla. Stat. (2010).

Incest - means knowingly marrying or having sexual intercourse with a person related by lineal

consanguinity, or a brother, sister, uncle, aunt, nephew, or niece. § 826.04, Fla. Stat. (2010).
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Lewd or Lascivious Battery - means engaging in sexual activity with a person 12 years of age
or older but less than 16 years of age; or encouraging, forcing, or enticing any person less than
16 years of age to engage in sadomasochistic abuse, sexual bestiality, prostitution, or any other
act involving sexual activity. § 800.04 (4), Fla. Stat. (2010).

Lewd or Lascivious Conduct - means intentionally touching a person under 16 years of age

in a lewd or lascivious manner; or soliciting a person under 16 years of age to commit a lewd
or lascivious act. § 800.04 (6), Fla. Stat. (2010).

Lewd or Lascivious Exhibition - means intentionally masturbating; intentionally exposing the
genitals in a lewd or lascivious manner; or intentionally committing any other sexual act that
does not involve actual physical or sexual contact with the victim, including, but not limited
to, sadomasochistic abuse, sexual bestiality, or the simulation of any act involving sexual activ-
ity in the presence of a victim who is less than 16 years of age. § 800.04 (7), Fla. Stat. (2010).

Lewd or Lascivious Molestation - means intentionally touching in a lewd or lascivious man-
ner the breasts, genitals, genital area, or buttocks, or the clothing covering them, of a person
less than 16 years of age, or forcing or enticing a person under 16 years of age to so touch the

perpetrator. § 800.04 (5), Fla. Stat. (2010).

Mentally Defective - means a mental disease or defect which renders a person temporarily or
permanently incapable of appraising the nature of his or her conduct. § 794.011(1)(b), Fla.
Stat. (2010).

Mentally Incapacitated - means temporarily incapable of appraising or controlling a person’s
own conduct due to the influence of a narcotic, anesthetic, or intoxicating substance adminis-

tered without his or her consent or due to any other act committed upon that person without
his or her consent. § 794.011(1)(c), Fla. Stat. (2010).

Mental Retardation - While the term “developmental disability” is the more appropriate term
to use today, Florida Statutes still utilize the term mental retardation in several places. Retarda-
tion means significantly subaverage general intellectual functioning existing concurrently with
deficits in adaptive behavior that manifests before the age of 18 and can reasonably be expected
to continue indefinitely. § 393.063(31), Fla. Stat. (2010).

Nonstranger - refers to a victim’s relationship to the offender. An offender who is either related
to, married to, well known to, friends with, a colleague of, or casually acquainted with the

victim is a nonstranger.

Offender - means a person accused of a sexual offense in violation of a provision of Chapter

794 ES. § 794.011(1)(d), Fla. Stat. (2010).
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Penetration - means some entry into the relevant part, however slight. Emission is not required. See,

Richards v. State, 738 So. 2d 415, 418 (Fla. 2d DCA 1999), and Barker v. State, 24 So. 69 (Fla. 1898).

Physically Helpless - means unconscious, asleep, or for any other reason physically unable to

communicate unwillingness to an act. § 794.011(1)(e), Fla. Stat. (2010).

Physically Incapacitated - means bodily impaired or handicapped and substantially limited
in ability to resist or flee. § 794.011(1)(j), Fla. Stat. (2010).

Retaliation - includes, but is not limited to, threats of future physical punishment, kidnapping,
false imprisonment or forcible confinement, or extortion. § 794.011(1)(f), Fla. Stat. (2010).

Serious Personal Injury - means great bodily harm or pain, permanent disability, or permanent

disfigurement. § 794.011(1)(g), Fla. Stat. (2010).

Sexual Activity Sexual activity is actually defined in two different ways in the Florida Stat-
utes. For lewd or lascivious offenses under Chapter 800, sexual activity means the oral, anal,
or vaginal penetration by, or union with, the sexual organ of another or the anal or vaginal
penetration of another by any other object; however, sexual activity does not include an act
done for a bona fide medical purpose. § 800.04(1)(a), Fla. Stat. (2010). For unlawful sexual
activity with certain minors under Chapter 794, sexual activity means oral, anal, or vaginal
penetration by, or union with, the sexual organ of another; however, sexual activity does not
include an act done for a bona fide medical purpose. § 794.05(1), Fla. Stat. (2010). Note
that section 794.05(1) does not include “the anal or vaginal penetration of another by any

other object” in its definition of sexual activity.

Sexual Battery - means oral, anal, or vaginal penetration by, or union with, the sexual organ of
another or the anal or vaginal penetration of another by any other object; however, sexual battery
does not include an act done for a bona fide medical purpose. § 794.011(1)(h), Fla. Stat. (2010).

Sexual Conduct - means actual or simulated sexual intercourse, deviate sexual intercourse,
sexual bestiality, masturbation, or sadomasochistic abuse; actual lewd exhibition of the genitals;
actual physical contact with a person’s clothed or unclothed genitals, pubic area, buttocks, or,
if such person is a female, breast, with the intent to arouse or gratify the sexual desire of either
party; or any act or conduct which constitutes sexual battery or simulates that sexual battery is
being or will be committed. §§ 827.071(g) and 847.001(16), Fla. Stat. (2010).

Sexual Intercourse - means the penetration of the female sex organ by the male sex organ,
however slight; emission of semen is not required. § 826.04, Fla. Stat. (2010).
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Sexual Violence - is a general term meaning any of the various types of sexual offenses such as:

sexual battery or rape, sexual assault, lewd and lascivious acts, incest, etc.

Stalking - means willfully, maliciously, and repeatedly following, harassing, or cyberstalking
another person. § 784.048(2), Fla. Stat. (2010).

Stranger - refers to a victim’s relationship to the offender. An offender who is not known to

the victim is a stranger.

Union - means contact. See, Standard Jury Instructions for Criminal Cases, and Richards v. State,

738 So. 2d 415, 418 (Fla. 2d DCA 1999).

Victim - means a person who has been the object of a sexual offense, a person upon whom a
sexual offense was committed or attempted, or a person who has reported a sexual offense to a

law enforcement officer. See, §§ 794.011(1)(i), and 800.04(1)(d) Fla. Stat. (2010).

Note: The term “victim” as opposed to “alleged victim” will be used generally
throughout this benchbook to refer to someone who has suffered an act of sexual

violence regardless of charges being filed or the rendering of a guilty verdict.

Stranger vs. Nonstranger Rape

Some of the most commonly held ideas about sexual violence cases surround the issue of
whether or not the accused/offender is someone the victim knows, so this issue deserves some
attention from the outset. The image of a man jumping from the bushes to attack a random
woman and rape her at gun point is a fairly common idea about what constitutes rape. The
understanding or belief that a friend, relative, boyfriend, or husband can commit rape without
employing physical violence is far less common. In fact, as few as 22 percent of all rapes are
committed by someone who is a stranger to the victim.'® The other 78 percent of rapes were
committed by: 9 percent husbands or ex-husbands; 11 percent fathers or step-fathers; 10 percent
boyfriends or ex-boyfriends; 16 percent other relatives; 29 percent other non-relatives such as
friends and neighbors; and 3 percent did not know or refused to answer."”

'The Criminal Victimization in the United States study used a broader definition of “stranger”

and estimated that 42.2 percent of rapes/sexual assaults involved a stranger.'® This result includes

16 Rape in America, supra at 4.
17 Id.
18  Criminal Victimization in the United States, supra at 40.
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cases where the victim did not know the relationship, if any, to the offender which made up 5.6
percent of all cases, and cases where the victim did not know the number of offenders which
made up 5.4 percent of all cases.”

Breaking down the 57.8 percent of all rapes/sexual assaults by nonstrangers shows a similarly
wide spectrum of relationships between the victim and the offender. A spouse was listed as the
offender in 8.5 percent of these cases, 2.5 percent were ex-spouses, 0.8 percent were committed
by a parent, and 1.8 percent of offenders were another type of relative, a full 31.2 percent of the
known offenders were someone well known to the victim, and 15.5 percent of known offenders
were considered casual acquaintances of the victim.?

The data from both studies show that most rapes are in fact committed by someone
known to the victim. Rapes committed by strangers are a clear minority of cases. One factor
that may have led to the myth that rapes are frequently committed by strangers is that these
types of attacks are far more likely to be reported to police. While rape cases are significantly
underreported to law enforcement as noted above, more than half of the rapes/sexual assaults
committed by strangers are reported to police while only 34.4 percent of those committed by
nonstrangers are reported to police.”!

Beyond the statistics, what is the impact on the victim of being raped by a stranger versus
a nonstranger? It is commonly believed that someone raped by a stranger will suffer greater
psychological and emotional trauma than someone raped by a nonstranger. This is a very
common myth about rape. In fact, victims of rape by a nonstranger are often the ones who
suffer greater psychological and emotional trauma precisely because the offender was someone
they knew. When a person is victimized by someone she trusted she often comes to doubt her
own judgment, is unable to trust others, and becomes fearful. The violation of trust is often
harder for victims to cope with than dealing with being the victim of a random act of violence.
Consider also that when the offender is a coworker, a family member, or in the victim’s circle
of friends, then the victim is likely to have to continue to see and interact with the offender or
his associates. Additionally, when the victim and the offender know each other they are likely
to have mutual friends or family members who are likely to take sides with either the offender
or the victim which creates stress in the victim’s familiar relationships.?* This complex array of

factors reveals just some of the issues and difficulties facing victims of nonstranger rape.

19  Id. at 46.
20 Id. at 46.
21 Id. at 99.

22 See, Lynn Hecht Schafran et al., Understanding Sexual Violence: The Judicial Response to Stranger and Nonstranger
Rape and Sexual Assault, National Judicial Education Program to Promote Equality for Women and Men in the Courts
(2005).
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Psychological Effects of Rape

Besides the physical effects of sexual violence, victims frequently suffer a host of psy-
chological effects as well. Sexual and/or physical assaults have been repeatedly associated with
increased anxiety, depression, cognitive disturbance such as hopelessness and low self-esteem,
post-traumatic stress, dissociation, somatization, sexual problems, substance abuse, and suicid-
ality.” (internal citations omitted.)

Nearly one third of rape victims will develop post traumatic stress disorder (PTSD) in their
lifetimes.?* Compared to the population of women who are not victims of a crime, women who
are raped are 6.2 times more likely to develop PTSD in their lifetimes.” Thirty percent of rape
victims will suffer at least one major depressive episode in their lifetimes which is three times
more likely than women who are not victims of a crime.?® One third of rape victims report that
they have seriously considered suicide in their lifetimes which is more than 4 times the incidence
among non-victims.” Lastly, rape victims are 13 times more likely to actually attempt suicide
than non-victims.”®

The psychological effects of sexual violence are important in the context of criminal cases
because they lead to certain common responses from victims that may appear odd or counterintui-
tive to someone who has not been so victimized and who is unaware or unsympathetic to these
impacts. These are the kinds of behaviors and responses similar to those of victims of domestic
violence that are hard to grasp for people who have not been in such situations. For example,
many people will ask why a victim of domestic violence doesn’t simply leave the abuser. We have
learned that while this question is irrelevant in that it focuses on a victim’s legal choice as opposed
to an abuser’s criminal behavior, victims in fact have a variety of reasons for staying in abusive
relationships including: fear of greater violence if they leave, desire to protect children from violence,
financial and social inability to leave, and even hope that things will change. Similarly, many victims
of sexual violence do not promptly make a complaint to law enforcement or even seek medical
attention. Many people see this as a strange response to a traumatic event and may question a
victim’s veracity as a result, yet when we look at some of the reasoning involved it becomes clear

why this happens. Some of the reasons victims have for these counterintuitive actions include:
*  Not knowing the assault was legally a rape,

* Denial and suppression of emotions related to the rape sometimes used as a coping

mechanism,

23 John Briere and Carol E. Jordan, Violence Against Women Outcome Complexity and Implications for Assessment
and Treatment, Journal of Interpersonal Violence, Vol. 19 No. 11 (November 2004).
24 Rape in America, supra at 7.

25 Id.
26 Id.
27 Id.
28  Id.
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* Actual psychogenic amnesia which is an inability to remember some or all details

of the assault,
*  Fear of retaliation,
*  Fear of being blamed or of not being believed,
*  Fear of further loss of privacy,
*  Fear of the criminal justice system, and

* Embarrassment and shame when recounting the details of the rape.”

Of course all victims are different and may experience a range of symptoms and responses that
include many or none of these and each victim will experience a range in duration and severity
of 3

Another question often asked about victim behavior is, “Why didn’t she fight back or
get away?” Everyone is familiar with the so called “fight or flight response” to a perceived
threat wherein someone in danger has an automatic psychological and physiological response
to either flee the danger or prepare to fight it. These are the responses we expect to see and
we wonder why a victim may not have fought or fled in a given case. There is actually a third
possible response and that is to “freeze.” This response is one we've all likely experienced or
at least observed at some time. The phrase “like a deer in the headlights” exemplifies this
response. In terms of sexual violence, some victims will experience frozen fright or even
dissociation.’!

Frozen fright is when fear causes a person to feel immobilized or paralyzed to the point
that they cannot offer any resistance. Dr. Judith Herman of Harvard Medical School writes:

When a person is completely powerless, and any form of resistance is futile, she
may go into a state of surrender. The system of self-defense shuts down entirely.
The helpless person escapes from her situation not by action in the real world
but rather by altering her state of consciousness. Analogous states are observed in
animals who sometimes ‘freeze’ when they are attacked. These are the responses

of captured prey to predator or of a defeated contestant in battle.’

Dissociation can happen to a victim of a traumatic event when they believe they are

29 See, Lynn Hecht Schafran et al., Understanding Sexual Violence: The Judicial Response to Stranger and Nonstranger
Rape and Sexual Assault, National Judicial Education Program to Promote Equality for Women and Men in the Courts,
Unit IT (2005).

30 Id.

31 Id.

32 Id., citing Dr. Judith Herman, Trauma and Recovery 42-43 (1992).
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in inescapable danger. Dissociation can appear as detached calm because the victim may
feel or perceive that the event is not happening to her, as though she is observing it from
outside her body, or as though the whole experience is a bad dream.*® Dissociation can
produce a “profound passivity in which the person relinquishes all initiative and struggle.”**

Finally, some victims will make the strategic decision to 7oz resist or fight back. This
response is in no way consent. A person may calculate the situation before her and decide that
resisting could result in greater physical injury than the rape itself or may even lead to death.”

One last question that often arises about victims of sexual violence is, “Why doesn’t she
have a better recollection of events?” This gets directly into how the human brain works. David
Lisak, Ph.D., explains how traumatic events are both encoded into our brains and recalled dif-

ferently than regular events:

The memory of a traumatic experience is not encoded in the same way as is a
normal experience. The powerful neurochemicals that trigger the fight or flight
response have far-reaching effects, including dramatic effects on the manner in
which memories are encoded. Often, a traumatized person cannot generate the
kind of narrative memory that we can normally muster for an important experi-
ence. Their memories are often fragmented, out of sequence, and filled with
gaps. They may recall very specific details for particular aspects of the experience,
and recall little or nothing for others. It is for this reason — the neurobiology
of traumatic recovery — that great care must be taken in interviewing trauma
survivors. The fact that a traumatized person recalls a detail which they earlier
had not is not prima facie evidence of fabrication; it is the characteristic way in
which these types of memories are stored and recalled. The fact that they can
recall the texture of a rapist’s shirt, but cannot recall whether he was wearing a
hat, is not evidence that something is being hidden; it is a product of how the

brain encodes information during a trauma.*®

These issues are presented here to give you some background and a frame of reference
regarding some of the very common questions and misconceptions that many people have about
how and why victims may react and behave in the ways they do. You may see issues related
to these behaviors raised in pretrial motions, as a part of voir dire, and as an expert’s opinion

testimony during trial.

33 Id.

34 Id.

35  See, Lynn Hecht Schafran et al., Understanding Sexual Violence: The Judicial Response to Stranger and Nonstranger
Rape and Sexual Assault, National Judicial Education Program to Promote Equality for Women and Men in the Courts,
Unit IT (2005).

36 David Lisak, Ph.D., The Neurobiology of Trauma, National Judicial Education Program, Understanding Sexual Violence:
Prosecuting Adult Rape and Sexual Assault Cases (2000).
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................ , 1. Sexual Violence Statutes

A. Sexual Battery, Section 794.011, Florida Statutes (2010)

Rape, or more accurately, the offense of sexual battery is what most people think of when
discussing sexual violence. In Florida, the general definition of sexual battery is the nonconsensual
“oral, anal, or vaginal penetration by, or union with, the sexual organ of another or the anal or
vaginal penetration of another by any other object; however, sexual battery does not include an
act done for a bona fide medical purpose.”” Ironically, most of the terms used in the statutory
definition of sexual battery are not specifically defined in the statute and have, as a result, been
the subject of litigation.

What is meant by the terms “union” and “penetration” Richards v. State indicates that
“union permits a conviction based on contact with the relevant portion of anatomy, whereas
penetration requires some entry into the relevant part, however slight.”*® Regarding offenses
based on penetration, emission is not required and penetration alone is sufficient to sustain a
charge of rape.”

The Richards v. State case cited above dealt primarily with the definitions of “vaginal,”
“sexual organ,” and “vaginal area.” Since the focus of the case was on definitions and parsing the
statute, it is instructive on many of the other undefined terms used in the statutory definition

of sexual battery.

Because it is often difficult to understand exactly what types of conduct this statute
proscribes, it is useful to divide this offense into four parts, and to translate its terms

into more active language. (citation omitted). The statute prohibits:

(1) “Oral, anal, or vaginal penetration by the sexual organ of another.” Translation: It is

illegal for a man to place his penis inside the mouth, anus, or vagina of a victim.

37 Section 794.011(1)(h), Florida Statutes (2010).
38 Richards v. State, 738 So. 2d 415, 418 (Fla. 2d DCA 1999).
39  Barker v. State, 24 So. 69 (Fla. 1898).
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(2) “Oral, anal, or vaginal union with the sexual organ of [the defendant].” Translation:
It is illegal for a man to touch the mouth, anus or vagina of the victim with his penis,
and it is illegal for a woman to touch the mouth, anus or vagina of the victim with her

« »
sexual organ.

(3) “Oral, anal, or vaginal union with the sexual organ of [the victim].” Translation:
It is illegal for a man to touch the sexual organ of the victim with his mouth or anus,
and it is illegal for a woman to touch the sexual organ of the victim with her mouth,

anus, or vagina.

(4) “The anal or vaginal penetration of another by any other object.” Translation: It is

illegal for a man or a woman to place any object inside the anus or vagina of the victim.*’

1. Specific Sexual Battery Offenses

With sexual battery defined, we can look at the distinct criminal offenses. The basic of-
fense of sexual battery is found in section 794.011(5), Florida Statutes (2009) which says
that “a person who commits sexual battery upon a person 12 years of age or older, without that
person’s consent, and in the process thereof does not use physical force and violence likely to
cause serious personal injury commits a felony of the second degree....” (emphasis added)
This basic offense “is included in any sexual battery offense charged under subsection (3) or
subsection (4).”*! This is the standard offense of sexual battery.

The basic charge for an offense of sexual battery may be modified based upon the ages of
the victim and the offender, whether a weapon or injurious force was used, whether the victim
suffered additional injury, and whether the offender was in a position of familial or custodial
authority. Because the degrees of these offenses range from a capital or life felony to a third

degree felony, the degree of each offense is highlighted for each offense type.

Section 794.011 (2), Florida Statutes (2010):
(a) A person 18 years of age or older who commits sexual battery upon, or in an attempt
to commit sexual battery injures the sexual organs of, a person less than 12 years of

age commits a capital felony, punishable as provided in ss. 775.082 and 921.141.

(b) A person less than 18 years of age who commits sexual battery upon, or in an at-
tempt to commit sexual battery injures the sexual organs of, a person less than 12 years

of age commits a life felony.

40 Richards, supra at 417-18.
41 Section 794.011(6), Florida Statutes (2010).
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Section 794.011 (3), Florida Statutes (2010):

A person who commits sexual battery upon a person 12 years of age or older, without that

person’s consent, and in the process thereof uses or threatens to use a deadly weapon or uses

actual physical force likely to cause serious personal injury commits a life felony.

Section 794.011 (4), Florida Statutes (2010):

A person who commits sexual battery upon a person 12 years of age or older without that

person’s consent, under any of the following circumstances:

When the victim is physically helpless to resist.**

When the offender coerces the victim to submit by threatening to use force or
violence likely to cause serious personal injury on the victim, or to retaliate against
the victim or any other person, and the victim reasonably believes that the offender

has the present ability to execute the threat.”

When the offender, without the prior knowledge or consent of the victim,
administers or has knowledge of someone else administering to the victim any
narcotic, anesthetic, or other intoxicating substance which mentally or physically

incapacitates the victim.*

When the victim is mentally defective and the offender has reason to believe this

or has actual knowledge of this fact.”
When the victim is physically incapacitated.*®

When the offender is a certified law enforcement officer, correctional officer, or
correctional probation officer, or is an elected official exempt from certification, or
any other person in a position of control or authority in a probation, community
control, controlled release, detention, custodial, or similar setting, and such officer,
official, or person is acting in such a manner as to lead the victim to reasonably
believe that the offender is in a position of control or authority as an agent or

employee of government.*” commits a first degree felony.

Section 794.011 (8), Florida Statutes (2010):

Without regard to the willingness or consent of the victim, which is not a defense to prosecu-

tion under this subsection, a person who is in a position of familial or custodial authority to a

person less than 18 years of age and who:

42
43
44
45
46
47

Section 794.011 (4)(a), Florida Statutes (2010).
Section 794.011 (4)(b) and (c), Florida Statutes (2010).
Section 794.011 (4)(d), Florida Statutes (2010).
Section 794.011 (4)(e), Florida Statutes (2010).
Section 794.011 (4)(f), Florida Statutes (2010).
Section 794.011 (4)(g), Florida Statutes (2010).
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*  Solicits that person to engage in any act which would constitute sexual battery

commits a third degree felony.**

* Engages in any act with that person while the person is 12 years of age or older but
less than 18 years of age which constitutes sexual battery commits a first degree
felony.”

* Engages in any act with that person while the person is less than 12 years of age
which constitutes sexual battery, or in an attempt to commit sexual battery injures
the sexual organs of such person commits a capital or life felony, punishable as
provided in ss. 775.082 and 921.141.”°

Unlawful sexual activity with certain minors is prohibited pursuant to Section 794.05,
Florida Statutes (2010):

A person 24 years of age or older who engages in sexual activity with a person 16 or 17
years of age commits a second degree felony.”!

As used in this section, “sexual activity” means oral, anal, or vaginal penetration by, or
union with, the sexual organ of another; however, sexual activity does not include an act done

for a bona fide medical purpose.”

* 'The provisions of this section do not apply to a person 16 or 17 years of age who
has had the disabilities of nonage removed under chapter 743.7

* The victim’s prior sexual conduct is not a relevant issue in a prosecution under

this section.”*

Though it is not an offense of sexual violence, any person who falsely accuses a person
listed in section 794.011(4)(g) or other person in a position of control or authority as an agent

or employee of the government of violating paragraph (4)(g) is guilty of a third degree felony.>

2. Consent

“Consent” means intelligent, knowing, and voluntary consent and does not include coerced

submission. “Consent” shall not be deemed or construed to mean the failure by the alleged

48 Section 794.011(8)(a), Florida Statutes (2010).
49  Section 794.011(8)(b), Florida Statutes (2010).
50 Section 794.011(8)(c), Florida Statutes (2010).
51 Section 794.05(1), Florida Statutes (2010).

52 Id.

53 Section 794.05(2), Florida Statutes (2010).

54 Section 794.05(3), Florida Statutes (2010).

55 Section 794.011 (10), Florida Statutes (2010).
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victim to offer physical resistance to the offender.’® While many factors are likely to be raised on
the issue of consent, the proposition that “no means no” is clearly supported by law. A defense
of “her lips said ‘no’, but her eyes said ‘yes” will not be condoned, nor will it be accepted as a
legal defense to a charge of sexual battery.”” To allow such a defense “would, in effect, virtually
eliminate sexual battery prosecutions, since every defendant charged with that crime would

merely have to assert that he believed that when the victim said ‘no’, she really meant ‘yes’.”>®

3. Use of Force

The issues of the type and amount of force used by the perpetrator and the amount of
resistance offered by the victim are frequent elements of defenses and are issues that interest
jurors. As to force, the Florida Legislature has specifically indicated that “it was never intended
that the sexual battery offense described in s. 794.011(5) require any force or violence beyond
the force and violence that is inherent in the accomplishment of ‘penetration’ or ‘union.”” As
to a victim’s choice to resist, the legislature chose to include in the definition of “consent” that
the failure by the alleged victim to offer physical resistance to the offender shall not be deemed
or construed to mean “consent.”®

State v. Sedia dealt with a physical therapist who, without warning, put his penis in the
vagina of a patient who was facing away from him.®! The court considered “the victim as being
essentially “physically helpless to resist” due to the fact that the victim had no opportunity to
communicate her unwillingness to have sexual intercourse with the defendant before the alleged
penetration occurred.”®” “The state need not prove that the defendant used more physical force
than merely the physical force necessary to accomplish sexual penetration in order to convict a

defendant under section 749.011(5).”%

4, Intent

Any authority on sexual violence will explain that the crime of rape has little to do with
sexual gratification and is instead committed out of anger or a desire to humiliate the victim.
Nothing in Chapter 794, Florida Statutes requires a finding of the defendant’s intent to obtain

“sexual gratification” from his actions. Sexual battery and attempted sexual battery are general

56 Section 794.011(1)(a), Florida Statutes (2010).

57  Fletcher v. State, 698 So. 2d 579 (Fla. 3rd DCA 1997).
58 1d. at 580.

59  Section 794.005, Florida Statutes (2009).

60 Section 794.011(1)(a), Florida Statutes (2010).

61 State v. Sedia, 614 So. 2d 533 (Fla. 4th DCA 1993)

62 Id.at535.

63 Id.
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intent crimes.* In cases of sexual battery alleged to have been committed by males upon females
with the male’s sexual organ “Chapter 794 proscribing sexual battery says nothing whatsoever
about a desire for sexual gratification and ... [w]e hold that such a desire is not an element of
the offenses charged here....”®

Why is this explanation relevant and necessary? The common law of rape included an
element of “carnal knowledge” which led to the inclusion of sexual gratification as an element
of the offense. The current statutory language, however, does not support such a contention.
Where this issue was further drawn into question was in cases where an object other than the
defendant’s sexual organ was used to commit the sexual battery. Dicta in Hendricks v. State,
indicated that court’s belief that “when an object other than the actor’s sexual organ is brought
into union with the victim a question of intent to derive sexual gratification comes into play and
becomes a necessary element of the crime.”® This comment in Hendricks is based in part upon a
similar decision in State v. Alonso® which was overruled by Aiken v. State.%® In Aiken, the Florida
Supreme Court affirmed the Fourth District Court of Appeal’s decision in State v. Aiken,”” and
cited “a desire for sexual gratification is not a necessary element to a sexual battery as charged
here. Chapter 794 of the Florida Statutes shows a clear intent to protect an individual’s sexual
privacy from violence.””” In Justice McDonald’s special concurrence, he writes, “I concur with
the majority opinion but also agree with the specially concurring opinion of Judge Dauksch in
this cause and the specially concurring opinion of Judge Schwartz in Surace v. State, 378 So.2d
895 (Fla. 3rd DCA 1980). Like Judge Schwartz, I would go further and hold that the attainment
of sexual gratification is not an element of the crime in question, and that a violation of the
sexual battery statute occurs whenever, as in this case, there is an intentional, non-consensual
intrusion into the sexual privacy of another. Id. at 899.”"!

Clearly, while some older cases relied upon common law notions of carnal knowledge
and sexual gratification, the current statutes and case law do not include any requirement for a

showing of intent to receive sexual gratification.

5. Physically Helpless to Resist

Section 794.011(4), Florida Statutes (2010) provides, “A person who commits sexual
battery upon a person 12 years of age or older without that person’s consent, under any of the

following circumstances, commits a felony of the first degree....” The relevant circumstance

64 Holland v. State, 773 So. 2d 1065, 1071 (Fla. 2000).

65 State v. Aiken, 370 So. 2d 1184, 1185-1186 (Fla. 4th DCA 1979).
66 Hendricks v. State, 360 So. 2d 1119, 1123 (Fla. 3rd DCA 1978).
67 State v. Alonso, 345 So. 2d 740 (Fla.3d DCA 1977).

68 Aiken v. State, 390 So. 2d 1186 (Fla. 1980).

69 State v. Aiken, 370 So. 2d 1184 (Fla. 4th DCA 1979).

70 Aiken v. State, 390 So. 2d 1186 at 1187 (Fla. 1980).

71 Aiken v. State, 390 So. 2d 1186 at 1188 (Fla. 1980).
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that leads to a charge under this section obviously becomes an element of the crime and must
be proven beyond a reasonable doubt to sustain a conviction. Of all the listed circumstances
under this section, “when the victim is physically helpless to resist”’* tends to raise the most
questions and lead to the most appeals.

The statute defines “physically helpless” as being “unconscious, asleep, or for any other
reason physically unable to communicate unwillingness to an act.”” By defining physically help-
less in this way the legislature chose to focus on a victim’s ability to communicate as opposed
to her ability to physically resist an attack. This approach is logical because the crimes of sexual
battery essentially deal with the victim’s consent, and there is no legal requirement for a victim
to attempt to physically resist an attack.

In Coley v. State the court discussed the unique issues raised in having to prove the element
of physical helplessness. “In order to prove this element, the State must show beyond a reason-
able doubt that the victim was physically unable to communicate unwillingness, by reason of
sleep, unconsciousness, or otherwise. It is the settled interpretation of the statute that being
tied up does not meet this element of the offense; if the victim, although physically restrained,
can communicate unwillingness, then this element is not satisfied.””* In this case, the evidence
showed that the alleged victim communicated her initial willingness to engage in certain sexual
acts and that she had the ability to communicate at all relevant times which led the court to
find that there was no evidence which would support a finding, beyond a reasonable doubt, of
a physical inability to communicate unwillingness.”

In State v. Sedia, noted above, a physical therapist, without warning, put his penis in the
vagina of a patient who was facing away from him.”® The victim in this case was fully physi-
cally functioning, however, the court considered the victim physically helpless to resist due to
the fact that “the victim had no opportunity to communicate her unwillingness to have sexual
intercourse with the defendant before the alleged penetration occurred.”” This case shows that
the statutory definition of “physically helpless” is quite limiting and focuses primarily on a
victim’s ability to communicate her consent or lack of consent.

It is for the State to prove all elements of the charged offense(s) beyond a reasonable doubt.
When a victim was “able to communicate her unwillingness, and did so both before and dur-
ing the commission of the sexual battery” then she was not physically helpless to resist and a

conviction under section 794.011(4)(a) must be reversed.”®

72 Section 794.011(4)(a), Florida Statutes (2010).

73 Section 794.011(1)(e), Florida Statutes (2010).

74 Coley v. State, 616 So. 2d 1017 at 1020 (Fla. 3rd DCA 1993).
75 Id. at 1021.

76 Statev. Sedia, 614 So. 2d 533 (Fla. 4th DCA 1993).

77 Sedia, supra at 535.

78  Norman v. State, 555 So. 2d 1316 (Fla. 5th DCA 1990).

Sexual Violence Statutes

19



20

6. Person in Familial or Custodial Authority

Section 794.011(8)(a)-(c), Florida Statutes (2010) prohibits acts that would constitute
sexual battery by a person who is in a position of familial or custodial authority. As with all of
the “status” variations on the standard charge of sexual battery, the State must prove the status
element of familial or custodial authority beyond a reasonable doubt. These cases tend to be
very fact specific as the following examples will illustrate.

Properly deciding whether familial authority or custodial authority exist to support a charge
under section 794.011(8) depends on a very fact specific review of the relationship between the
parties. In Rawls, the court simply wrote, “The existence of a familial relationship depends on
the particular facts of a case.””” “There is no single definition or description of what constitutes
a “familial relationship” in the context of child sexual battery. The ... determination of whether
a familial relationship exists must be done on a case-by-case basis. Consanguinity and affinity
are strong indicia of a familial relationship but are not necessary. Also, the defendant and victim
need not reside in the same home. The relationship must be one in which there is a recognizable
bond of trust with the defendant, similar to the bond that develops between a child and her
grandfather, uncle, or guardian.”®

Crocker dealt with a case of familial authority as opposed to custodial authority even
though the defendant was not related by blood or marriage to the victim. The 12-year old
victim lived with her aunt whom the defendant dated. The defendant lived with the victim
and her aunt in what appeared to be a family unit. These facts were sufficient “to allow the jury
to determine from the evidence whether the relationship between Crocker and the child was
of the familial nature contemplated by the statute. The trial court did not err by denying the
motion for judgment of acquittal.”® In the Hull case, however, the defendant’s conviction for
sexual battery by a person in a position of familial or custodial authority pursuant to section
794.011(8) against his 17-year-old niece by marriage was reversed. The victim lived in her own
private room in the defendant’s home while she was attending college. The defendant had no
close personal relationship with the victim and no authority over her. Based on these facts, the
court wrote, “It is clear that the facts demonstrate the total absence of the ‘recognizable bond
of trust,” or the ‘duty or obligation to care for the other,” which are indispensable to a finding
of the ‘familial or custodial authority’ required for a violation of the statute.”®

Hallberg, dealt with the issue of custodial authority where a school teacher showed up
uninvited at a student’s home during the summer break from school and committed lewd acts
upon the child and had sexual activity with the child while her parents were away. The victim’s

parents did not give the defendant any custodial control or authority over the victim. Based on

79  State v. Rawls, 649 So. 2d 1350 at 1352. (Fla. 1994) (superseded on other grounds).

80 Id. at 1353.

81 Crocker v. State, 752 So. 2d 615 at 617 (Fla. 2d DCA 1999).

82  Hullv. State, 686 So .2d 676 — 677 (Fla. 3rd DCA 1996) (citing State v. Rawls, 649 So. 2d 1350, 1353 (Fla. 1994)
and Hallberg v. State, 649 So. 2d 1355, 1357 (Fla. 1994)).
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the facts of this case, the defendant could not be found to be in custodial control of the child.®?
Compare the Hallberg decision to that of Collins wherein the defendant was held to have had
custodial authority over the victim. “The evidence presented showed that the victim had many
contacts with the defendant, she had ridden in his truck many times, the defendant had daily
contact with the victim’s mother, and, in fact, the mother of the child knew, and approved, that

the child was in the care of the defendant on the day the crime was committed.”®

B. Kidnapping, False Imprisonment, Luring or Enticing a Child,
Chapter 787, Florida Statutes (2010)

Kidnapping is clearly a crime in and of itself with no inherent requirement of sexual
violence, however, some cases of sexual violence will also include a separate act of kidnapping.
Kidnapping means forcibly, secretly, or by threat confining, abducting, or imprisoning another

person against her or his will and without lawful authority, with intent to:
1. Hold for ransom or reward or as a shield or hostage,
2. Commit or facilitate commission of any felony,
3. Inflict bodily harm upon or to terrorize the victim or another person, or

4. Interfere with the performance of any governmental or political function.®

A person who kidnaps a person commits a first degree felony.*

“When ... the victim is under the age of thirteen, the ‘against her or his will’ element is

met if the confinement is without the consent of the child’s parent or legal guardian.”®

A person who kidnaps a child under the age of 13 and who, in the course of committing

the offense, commits one or more of the following:
1. Aggravated child abuse;
2. Sexual battery against the child;

3. Lewd or lascivious battery, lewd or lascivious molestation, lewd or lascivious conduct,

or lewd or lascivious exhibition;

4. Aviolation of s. 796.03 or s. 796.04, relating to prostitution, upon the child; or

83  See, Hallberg v. State, 649 So. 2d 1355 (Fla. 1994).

84 Collins v. State, 496 So. 2d 997 at 999 (Fla. 5th DCA 1986) (internal citations omitted).
85 Section 787.01(1)(a), Florida Statutes (2010).

86  Section 787.01(2), Florida Statutes (2010).

87  Bishop v. State, 46 So. 3d 75 (Fla. 5th DCA 2010).
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5. Exploitation of the child or allowing the child to be exploited, commits a life
felony.*® Similar to kidnapping are the crimes of false imprisonment and false
imprisonment of a child under age 13 which are found in section 787.02, Florida
Statutes.

An issue to be mindful of is whether the kidnapping is shown to be a crime on its own or
whether it is merely incidental to another crime such as a sexual battery. In Gore®” and Wike,”
for example, the victims were clearly taken and held against their will, were physically bound,
were then sexually battered, and, in these cases, murdered. Each criminal offense in Gore and

Wike was provable on its own and upheld on appeal.

For a kidnapping conviction to stand, the resulting movement or confinement:
1) must not be slight, inconsequential, and merely incidental to the other offense;
2) must not be of the kind inherent in the nature of the other offense; and

3) must have some significance independent of the other offense in that it makes
the other offense substantially easier to commit or substantially lessens the risk of
detection.”

In Bishop, the defendant’s act of leading the child to a secluded location, out of the view of the
people in or near the hotel’s pool, so as to isolate her from meaningful contact with the public

was sufficient movement of the victim to meet the standard set out in Faison.”?
C. Lewdness; Indecent Exposure, Chapter 800, Florida Statutes (2010)

Lewd or lascivious acts account for a significant number of sexual violence cases. There
are a variety of offenses that fall under the general category of “lewd or lascivious.” Lewd or
lascivious offenses include: lewd or lascivious battery,”® lewd or lascivious molestation,’ lewd
or lascivious conduct,” and lewd or lascivious exhibition.”® Lewd or lascivious cases have some
distinct elements from sexual battery cases. An element of all the lewd or lascivious offenses
under section 800.04, Florida Statutes is that the victim is less than 16 years of age at the time

of the offense. If the victim is less than 12 years of age, the degree of the offense is increased

88 Section 787.01(3)(a), Florida Statutes (2010).

89  See, Gore v. State, 706 So. 2d 1328 (Fla. 1997).

90  See, Wike v. State, 698 So. 2d 817 (Fla. 1997).

91 Bishop v. State, 46 So. 3d 75 (Fla. 5th DCA 2010), citing Faison v. State, 426 So. 2d 964 (Fla. 1983).
92 Id.

93 Section 800.04(4), Florida Statutes (2010).

94 Section 800.04(5), Florida Statutes (2010).

95 Section 800.04(6), Florida Statutes (2010).

96 Section 800.04(7), Florida Statutes (2010).
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as it is in sexual battery cases. Additionally, consent is not a factor in lewd or lascivious cases
because consent is statutorily prohibited as a defense in these cases.

The Legislature has prohibited several possible defenses to lewd or lascivious conduct by
statute. Consent is not a defense to any of the lewd or lascivious offenses.” Whether or not
the victim was chaste at the time of the offense is also prohibited as a defense.”® Lastly, “the
perpetrator’s ignorance of the victim’s age, the victim’s misrepresentation of his or her age, or
the perpetrator’s bona fide belief of the victim’s age cannot be raised as a defense....””

Lewd or lascivious cases define “sexual activity” with the same terminology used to define
sexual battery. “‘Sexual activity’ means the oral, anal, or vaginal penetration by, or union with,
the sexual organ of another or the anal or vaginal penetration of another by any other object;
however, sexual activity does not include an act done for a bona fide medical purpose.”'®

Lewd or lascivious battery occurs when a person engages in sexual activity with a person
12 years of age or older but less than 16 years of age; or encourages, forces, or entices any person
less than 16 years of age to engage in sadomasochistic abuse, sexual bestiality, prostitution, or
any other act involving sexual activity and is a second degree felony.'"’

Lewd or lascivious molestation occurs when a person intentionally touches in a lewd
or lascivious manner the breasts, genitals, genital area, or buttocks, or the clothing covering
them, of a person less than 16 years of age, or forces or entices a person under 16 years of age
to so touch the perpetrator.'” The felony degrees of this offense vary depending upon the age
of the victim and the age of the offender. An offender 18 years of age or older who commits
lewd or lascivious molestation against a victim less than 12 years of age commits a life felony'*
punishable as provided in section 775.082(3)(a)4."** An offender less than 18 years of age who
commits lewd or lascivious molestation against a victim less than 12 years of age; or an offender
18 years of age or older who commits lewd or lascivious molestation against a victim 12 years of
age or older but less than 16 years of age commits a second degree felony.'” Lastly, an offender
less than 18 years of age who commits lewd or lascivious molestation against a victim 12 years

of age or older but less than 16 years of age commits a third degree felony.'%

97 Section 800.04(2), Florida Statutes (2010).

98 Id.

99  Section 800.04(3), Florida Statutes (2010).

100  Section 800.04(1)(a), Florida Statutes (2010).

101 Section 800.04(4), Florida Statutes (2010).

102  Section 800.04(5)(a), Florida Statutes (2010).

103 Section 800.04(5)(b), Florida Statutes (2010).

104  Section 775.082(3)(a)4, Florida Statutes (2010) provides that, a life felony committed on or after September 1, 2005,
which is a violation of s. 800.04(5)(b), is punishable by a term of imprisonment for life; or a split sentence that is a
term of not less than 25 years’ imprisonment and not exceeding life imprisonment, followed by probation or community
control for the remainder of the person’s natural life. Also, a life felony committed on or after July 1, 2008, which is a
person’s second or subsequent violation of s. 800.04(5)(b), is punishable by a term of imprisonment for life.
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